
IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY, 

PENNSYLVANIA 

 

CIVIL DIVISION 

 

JAYME L. RICHTER,   : 

  Plaintiff   : 

 v.     :  

      :  

ERICA M. RICHTER,    : C-0048-CV-2011-4075 

  Defendant   : 

 and     : 

      : 

SCOTT NEMCHIK,    : 

  Additional Defendant. : 

 

ORDER OF COURT 

 

 AND NOW, this _______ day of December 2011, after hearing and consideration of the 

preliminary objections of Defendant and Additional Defendant to Plaintiff’s Amended Custody 

Complaint alleging Plaintiff’s failure to establish standing in loco parentis, the preliminary 

objections are SUSTAINED upon a finding that Plaintiff has failed to establish standing in loco 

parentis. 

STATEMENT OF REASONS 

Procedural History 

This matter commenced on May 6, 2011 at which time Plaintiff, Jayme Richter filed a 

Complaint for Partial Custody relative to the two minor children of Defendant, Erica M. Richter; 

Caitlyn P. Nemchik, (D.O.B. March 8, 2005) and Keiran M. Richter (D.O.B. October 14, 2007).  

Plaintiff is the natural father of Keiran and the former step-father of Caitlyn.  Additional 

Defendant Scott Nemchik is Caitlyn’s natural father.  By his uncontroverted testimony, 

Defendant and Additional Defendant lived together in a non-marital relationship from the time of 

Defendant’s pregnancy until their daughter Caitlyn was six (6) months old.  At Defendant and 
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Additional Defendant’s separation, they entered into an informal custody arrangement whereby 

Defendant maintains primary physical custody of the child subject to Additional Defendant’s 

exercise of partial physical custody every other weekend, with one visit during the week.  To 

date, the agreement remains the same.    

At the end of October 2005, Plaintiff, who was born male and was at the time living as a 

male under the given name Jeffrey Richter, met Defendant and they began dating.  Caitlyn was 

eight (8) months old at the time.  Plaintiff, Defendant and Caitlyn began living together in April 

2006, when Caitlyn was just over a year old.  On October 14 2007, Plaintiff and Defendant’s son 

Keiran was born.  The parties married in a civil ceremony in August 2009, followed by a 

celebratory ceremony in September 2009.  In November 2009, when Plaintiff informed 

Defendant of his intention to live a transgendered lifestyle, the parties separated but remained in 

the same home.  They began maintaining separate residences in December 2009.  Thereafter, 

Plaintiff began the transition to living as a woman.  Plaintiff has lived as a woman full time since 

December 23, 2010.  On March 4, 2011, pursuant to an Order entered by the undersigned, 

Plaintiff changed her name to Jayme Richter.  She identifies as a female, but remains 

biologically male.  Per the parties’ filings, Plaintiff and Defendant’s divorce became final on 

March 15, 2011.  By agreement of the parties, Plaintiff exercised partial physical custody of both 

children from the time of separation until March 2011, initially every other Friday overnight, 

Tuesdays and Thursdays.  Later the weekday custody was limited to Tuesdays or Thursdays, and 

in March 2011, Plaintiff was no longer permitted to exercise custody of Caitlyn.   

This case commenced on May 6, 2011 with the filing of Plaintiff’s Complaint in Custody 

relative to Caitlyn.  Defendant filed objections thereto on May 26, 2011 which were listed for 

Argument Court in September 2011, at which time the matter came before the Honorable 
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Michael J. Koury.  On September 27, 2011, Judge Koury entered an Order dismissing the 

objections as moot due to the filing of the current Amended Complaint on September 21, 2011, 

naming Scott Nemchik as an Additional Defendant.  On October 5, 2011, Defendant filed 

preliminary objections to the Amended Complaint alleging Plaintiff’s lack of standing to sue 

under the in loco parentis doctrine.  The objections were not endorsed with a Notice to Plead and 

were refiled, notice attached, on October 25, 2011.  Plaintiff filed a response thereto on October 

27, 2011, and the matter was listed for an evidentiary hearing.  On October 25, 2011, Additional 

Defendant filed preliminary objections on the same bases, to which Plaintiff filed a response on 

November 10, 2011 and a brief on November 18, 2011.  The matter came before the undersigned 

via the Non-Jury hearing list of December 14, 2011 at which time all parties appeared with 

counsel and testimony was taken.  The matter is now ready for disposition. 

Standard of Law 

“The in loco parentis basis for standing recognizes the need to guard the family from 

intrusions by third parties and to protect the rights of the natural parent must be tempered by the 

paramount need to protect the child=s best interest.  Thus, while it is presumed that a child=s 

best interest is served by maintaining the family=s privacy and autonomy, that presumption must 

give way where the child bonds with a person who, although not the biological parent, has lived 

with the child and provided care, nurture, and affection, assuming in the child=s eye a stature 

like that of a parent.”  J.A.L. v. E.P.H., 682 A.2d 1314, 1319-20 (Pa. Super. 1996).   

It is well-settled that in child custody disputes brought by third parties, our courts 

demonstrate “a strong preference for the rights of biological parents.”  K.B. II, K.B. and B.B. v. 

C.B.F., 833 A.2d 767, 770 (Pa. Super. 2003).  Accordingly, only those with a prima facie right to 

custody may bring an action therefor.  J.A.L. v. E.P.H., 682 A.2d 1314, 1319 (Pa. Super. 1996).  
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“Biological parents have a prima facie right to custody, but biological parenthood is not the only 

source of such a right.”  Id.  In recognition of the paramount right, a third party, or non-

biological parent wishing to pursue custody or visitation must establish standing pursuant to the 

theory of in loco parentis.  Id.  When one who is not the biological parent of a child assumes the 

“obligations incident to a parental relationship without going through the formality of a legal 

adoption,” that individual is said to be in loco parentis to the child, and has standing upon which 

to pursue rights of custody and/or visitation.  T.B. v. L.R.M., 786 A.2d 913, 916 (Pa. 2001).  In 

order to establish standing in loco parentis, a petitioner must demonstrate the assumption of both 

parental status and the discharge of parental duties with respect to the subject child or children, 

and the natural parent=s agreement with or acquiescence to the same during relevant period.  Id.   

Discussion 

 Initially, we shall address Additional Defendant’s argument, raised at trial and 

unsupported by case law, that Plaintiff should be denied standing in loco parentis on the basis of 

her changed gender identity.  Specifically, Additional Defendant argues that Plaintiff is not the 

same person she was when she stood in the role of a step-parent to the child and therefore, she 

cannot assert in loco parentis when she no longer identifies as the same gender she was in her 

role as the child’s step-father.  Notably, the Court can find no case law, in Pennsylvania or any 

other jurisdiction in the United States, in support of Additional Defendant’s contention. Rather, 

the case law, particularly cases dealing with a natural parent’s former same-sex partner asserting 

standing in loco parentis, demonstrates that the focus of the doctrine is the relationship between 

the child and the party seeking in loco parentis, without consideration of that party’s gender.  See 

J.A.L. v. E.P.H., 682 A.2d 1314, 1319 (Pa. Super. 1996); L.S.K. v. H.A.N., 813 A.2d 872 (Pa. 

Super. 2002). 
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 Defendant and Additional Defendant next contend that Plaintiff cannot stand in loco 

parentis because, as her natural parents, they are both fully involved parents in the life of the 

child.  In support of the same, they note an absence of cases granting in loco parentis status to a 

third party where both parents are fully present in the child’s life.  Irrespective of the parties’ 

representations as to the case law, the premise asserted by Defendant and Additional Defendant 

has never been clearly pronounced and therefore, the Court rejects the notion that a third party 

should not be able to establish standing in loco parentis where the child or children are otherwise 

being raised by two natural parents.
1
  Standing and best interests are two separate issues, and 

presently, the Court is only concerned with the standing doctrine, which does not preclude a 

party from asserting standing to sue for custody or visitation where both natural parents are fully 

active in a child’s life.  Having addressed these arguments, the Court moves to a determination of 

whether or not Plaintiff stands in loco parentis to the subject minor child pursuant to 23 

PA.CONS.STAT.ANN. §5324(2) and the case law interpreting it.  

 Initially, Plaintiff notes that from April 2006 until November or December of 2009, the 

child primarily lived in the same home with Plaintiff and Defendant.  Trial testimony established 

that during that time, Plaintiff worked outside the home an average of forty (40) to sixty (60) 

hours per week.  Initially, Defendant also worked outside the home, and Plaintiff was coming 

home from work as early as 3:30pm, and she would provide child care until Defendant arrived 

home.  Further, Plaintiff testified that during their co-habitation, she shared in the responsibility 

for feeding, bathing and supervising the child.  She changed the child’s diapers.  Plaintiff’s 

                                                 
1
  The Court does note case law characterizing in loco parentis status as referring to a “person who puts 

oneself in the situation of a lawful parent by assuming the obligations incident to the parental relationship without 

going through the formality of a legal adoption.”  Peters v. Costello, 891 A.2d 705, 710 (Pa. 2005).  From that, one 

might infer a void in the life of a child making room for adoption.  However, as developed, the standing doctrine 

provides for a third party to intervene in child custody matters where they stand in loco parentis, vitiating the notion 

that a party standing in loco parentis must literally have taken the place of one or the other natural parents to a child. 
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testimony corroborated this.  Further, Plaintiff testified that she performed every role that a 

parent would.  Specifically, she testified that she provided for the child financially, in that she 

provided a home, food, clothing and transportation.  She further notes that she engaged in family 

time such as the reading of bedtime stories, and events such as birthdays and vacations.  

Additionally, the child had occasional contact with Plaintiff’s parents and extended family.  

Further, she asserts that she continued these activities in relation to the subject child through 

March 2011during the exercise of regularly scheduled custodial time by the consent of both 

natural parents. On these bases, Plaintiff asserts that she stands in loco parentis to the subject 

child.   

Indeed, Plaintiff’s role in the child’s life from April 2006 to November or December 

2011 was substantial, in that she was a regular and active presence in the life of the child during 

that time, providing for some of the child’s daily needs inclusive of care, affection and limited 

financial support.  Further, Plaintiff stood formally in the role of a step-parent for approximately 

four months in late 2009.  Moreover, that role continued at the consent of the subject child’s 

natural parents, albeit on a more limited basis, until March 2011.  However, upon consideration, 

the Court finds that Plaintiff’s relationship with the subject child was not in the nature of parent-

child, and therefore, Plaintiffs does not have standing to pursue any form of custody or visitation 

with the minor child pursuant to the doctrine of in loco parentis. 

By and large, the responsibilities undertaken by Plaintiff in relation to the subject child 

are in the nature not of a parent, but a caretaker.  Notably, Plaintiff has no involvement in the 

child’s medical or dental care, or education, except to the extent that she might tend to everyday 

needs in either regard.  While she provided a home, transportation and food to the child when in 

her presence, it was noted at trial, that she would have had to provide those things for herself and 
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the other members of the household irrespective of the subject child’s presence, and as such, the 

Court finds these activities incidental to Plaintiff’s relationship with Defendant and the parties’ 

son.  Importantly, Additional Defendant testified that he, as the subject child’s father, maintains 

regular partial physical custody of the child, upholds a formal child support obligation to the 

child, and otherwise provides for her financially.  He has always been known to the child as 

“Daddy,” whereas Plaintiff has been known by first name.   

Further, the Court notes that Plaintiff and the minor child have not seen one another since 

March 2011, and by the testimony presented, the child appears unaffected by the change in 

relationship, even in light of the fact that her half-brother maintains a parent-child relationship 

with Plaintiff.  While the Court notes Defendant and Additional Defendant as the source of this 

testimony, the Court finds it credible and of some weight in analyzing the bond between Plaintiff 

and the subject child, and determining that it is not that of psychological parent and child.   

In light of the foregoing, the Court finds that Plaintiff has failed to establish standing to 

pursue any form of custody or visitation with the subject minor child in loco parentis.  Upon that 

finding, an Order sustaining the present preliminary objections is attached hereto.   

 

      BY THE COURT: 

 

 

      ____________________________________ 

      CRAIG A. DALLY,                                 J. 

 


